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16737. Adulteration of canned tomato soup. U. S.v. 150 Cases * * * (and
- 1 other seizure action). (F. D. C. Nos. 28981, 28982 Sample Nos.
65526-K, 65527-K.) o C

Lisers Fitep: April 19, ,1950, Bastern District of Wisconsin, .-

ALLEGED SHIPMENT: On or about November 15, 1949, by the H. J. McGrath Co.,

- from Baltimore, Md. _ , :

PRopﬁdT: 200 cases, each cdntaining 6 6-pound, 9-ounce (oi' 8-ounce) cans, of
tomato soup at Milwaukee, Wis. :

LaBEL, IN Parr: (Can) “McGrath’s Condensed Tomato Soup” or “Pieper’s
Pure Food Condensed Tomato Soup.”

NATURE oF CHARGE: Adulteration, Section 402 (a) (3), the product consisted
in whole or in part of a decomposed substance by reason of the presence of
decomposed tomato material,

DisposITION : September 7, 1950. Defaiilt decrees of condemnation and destrue-
tion.

OILS

16738. Alleged adulteration and misbranding of oil. U. S. v. Antonio Corrao
Corp., Antonio Corrao, Paul Corrao, Loumen Drug Co., and Louis Mem-
moli.  Pleas of not guilty. Tried to the court. Indictment against
Paul Corrao, Loumen Drug Co., and Louis Memmoli dismissed. Cor-
poration and Antonio Corrao found guilty. Fine of $6,000 against
corporation; suspended sentence of 1 year against Antonio Corrao.
Judgment of district court reversed by circuit court of appeals; de-
fendant corporation and Antonio Corrao discharged. (F. D. C. No.
26791. Sample Nos. 8143-K, 8146-K to 8148-K, incl., 8151-K, 8152-K.)

INDICTMENT RETURNED: March 29, 1949, Bastern District of New York, against -
the Antonio Corrao Corp., Brooklyn, N. Y., Antonio Corrao, Paul Corrao, the
Loumen Drug Co., a corpOration, Brooklyn, N. Y., and Louis Memmoli.

The pertinent facts in this case appear below :

DisPoSITION : Pleas of not guilty having been entered by the defendants, a mo-
~ tion to dismiss the indictment and various counts thereof was filed: and on
May 12, 1949, this motion was denied. The case came for trial before the
court, and on January 12, 1950, the court rendered a verdict finding the
~“Antonio Corrao Corp. and Antonio Corrao guilty and dismissing the indict-
ment against the other defendants. On January 19, 1950, the court imposed
a fine of $6,000 against the corporation and sentenced Antonio Corrao to 1
year in prison, but suspended the prison sentence. '
- 'On January 19, 1950, the court denied the defendants’ motion to set aside the
‘verdict, and an appeal was taken to the Court of Appeals for the Second
Circuit. _ - '
On November 16, 1950, the circuit eourt reversed the judgment of the dis-
trict court, handing down the following memorandum opinion
 FRANE, Circuit Judge: “The defendants went to trial before the district
judge without a jury, pursuant to an indietment, the first two counts of which
read as follows: : .
" ‘Count One: That the Antonio Corrao Corporation, -a corporation, organized
and existing under the laws of the State of New York, and trading and doing

business in the Borough of Brooklyn, City and State of New York, and An-
tonio Corrao, an individual, and Paul Corrao, an individual, and Loumen
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- Drug Co., a corporation, organized and existing under the laws of the State of
- New York and having its place of business in the Borough of Brooklyn, City
‘and State of New York, and Louis Memmoli, an individual;, did, within the
Bastern Judicial District of New York, on or about’ June 9, 1_949, (sic) in
violation of the Federal Food, Drug and Cosmetic ‘Act, unlawfully introduce
and deliver for introduction into interstate commerce and cause to be intro-
duced and delivered for introduction into interstate commerce, at the Borough
of Brooklyn, City and State of New York, for delivery to New Haven, State of
- Connecticut, consigned to Market Wholesale Grocers, Inc, a number of metal
cans containing a food;

‘That displayed upon the metal cans in which said food was packed When
introduced and delivered and caused to be introduced and delivered for in-
troduction into interstate commerce, as aforesaid, was among other thmgs
the following printed and graphic matter: .

~ One Gallon Net
Pace
O Mio Dio
Brand -
Societa Italiana Commerciale
. Brooklyn, N. Y.
80% Choice Peanut Qil and 209, Pure

Olive Oil

© “That said food, When introduced and delivered and caused to be introduced
and delivered for introduction into interstate commerece, as aforesaid, was
then and. there adulterated within the meaning of 21 U. 8. C. 342 (b) (1), in
that olive oil, a valuable constituent, had been in whole or in part omltted
therefrom ; -

‘That said food, when introduced and delivered and caused to be introduced
and delivered for introduction into interstate commerce, as aforesaid, was
further adulterated within the meaning of 21 U. 8. C. 342 (b) (4), in that
artificial flavor and squalene had been added thereto and mixed and packed
therewith so as to make said food appear to be better and of greater value, viz,
“an article containing more olive oil than present in said food:

‘That the said Loumen Drug Co. and Louis Memmoli, defendants herein, did,
on or about and between July 1947 and June 9, 1948, deliver to the Antonio
Corrao Corporation, aforesaid, a substance known as squalene for the purpose
of aiding, abetting, counseling, inducing and procuring the introduction and
delivery for introduction into interstate commerce of the food adultemted as
aforesaid.

‘Count Two : That the Antonio Corrao Corporation, a corporatmn, orgamzed
and existing under the laws of the State of New York, and trading and doing
business in the Borough of Brooklyn, City and State of New York, and Antonio
Corrao, an individual, and Paul Corrao, an individual, and Loumen Drug Co., a
corpora’clon, organized and ex1st1ng under the laws of the State of New York
and having its place of business in the Borough of Brooklyn, City and State
of New York, and Louis Memmoli, an individual, did, within the Eastern
Judicial D1str1ct of New York, on or about June 9, 1948 in violation of the
Federal Food, Drug and Cosmet1c Act, unlawfully 1ntroduce and deliver for
introduction into interstate commerce and cause to be introdueced and delivered
for introduction into interstate commerce, at the Borough of Brooklyn, City
and State of New York, for delivery to New Haven, State of Connecticut, con-
signed to Market Wholesale Grocers, Inc.,, 2 number of metal cans containing
a food;

‘That displayed upon the metal cans in which said food was packed, when
introduced and delivered and caused to be introduced and delivered for intro-
duction into interstate commerce, as aforesaid, was, among other things, the
followmg prmted and graphic matter:

One Gallon Net
Pace
O Mio Dio
Brand
- Societa Italiana Commerciale
Brooklyn, N. Y.
809% Choice Peanut Oil and 20% Pure
Olive 0Oil
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. -‘That said food, when introduced and delivered and caused to be introduced
and delivered, for introduction into interstate commerce, as aforesaid, was
~..then and there misbranded within the meaning of 21 U. 8. C. 343 (a) in that
. the statement “80% Choice Peanut Oil and 20% Pure Olive Oil” appearing as
printed and graphic matter upon aforesaid case containing said food was false
and misleading in that said food did not contain 209 pure olive oil;

‘That said food, when introduced and delivered and caused to be introduced
and delivered for introduction into interstate commerce, as aforesaid, was
further misbranded within the meaning of 21 U. 8. C. 843 (k) in.that said

.. food contained an artificial flavoring and did not bear labeling stating that fact;

. ‘That the said Loumen Drug Co. and Louis Memmoli, defendants herein, did,
on or about and between July 1947 and June 9, 1948, deliver to the Antonio
Corrao Corporation, aforesaid, a substance known as squalene for the purpose
of aiding, abetting, counseling, inducing and procuring the introduction and
delivery for introduction into interstate commerce of the food misbranded as
aforesaid.’ .

“Counts 3, 5, 7, 9, 11, 13, and 15 also, in variant forms, charge adulteration;
counts 4, 6, 8, 10, 12, 14, and 16 also, in variant form, charge misbranding,
Counts 9 to 16 inclusive each charge the alleged act was done ‘with intent to

_ defraud and mislead.’ » ‘

“The pertinent sections of 21 U. 8. C. read as follows :

Sec, 301. _Short title. This chapter may be cited as the Federal Food, Drug, and
- Cosmetic Act. . o ‘ oo S
~ Sec. 331. The following atts and the causing thereof dre hereby prohibited :

~ (a) The-introduction or delivery for introduction into interstate commercé of any
~ food * *° % thatis adulterated or misbranded. . ’

‘Sec. '838. (a) Any person who violates any of the provisions of Section 331 shall be
. guilty of a misdemeanor and shall on conviction thereof be subject to imprisonment for
‘not mote than one year, or a fine of not -more than $1,000, or both such imprisonment
and fine; * * * o ‘ . _ S
' (b) Notwithstanding the provisions of subsection (a) of this section, in case of a
violation of any of the provisions of Section 831, with intent to defraud or mislead, the
. penalty shall be imprisonment for not more than three years, or 4 fine of not ‘more than
..-$10,000, or both such imprisonment and fine. ,
Seec. 342. A food shall be deemed to be adulterated— :
: (b) (1) If any valuable constituent has been in whole or in part omitted or abstraéted
. therefrom; or * * * (4) if any substance has been added thereto or mixzed - or
. paéked therewithsoasto.. * * * make it appear better or of greater value than it is.

Sec. 843. A food shall be deemed to be misbranded—

(a) - If its labeling is false or misleading in any particular, : :

(k) - If it bears or contains any artificial flavoring * * * ynless it bears labeling
stating that fact, * * *, ‘ ‘

- “After hearing the evidence, the judge filed an opinion reading in péurt as
; follows: ’

‘The Government’s witnesses testified, in brief and inter alia, as follows.
that squalene is a hydrocarbon which occurs naturally in shark liver oil, olive
-0il, and to ‘a very much lesser extent, in peanut oil, cottonseed oil and other
vegetable oils; that the defendant Antonio Corrao Corporation is ‘engaged in
the blending and sale and shipping in intrastate and interstate commerce of
olive oil, peanut oil and other edible oils; that the defendants Antonio Corrao

- - and: Paul Corrao are officers of the said corporation and responsible for the
operation of its business; that the said three defendants, for the purpose of
“'making“the product appear better and of greater value added squalene to a
blend of peanut oil and olive oil, which they tlhereafter sold and shipped -in

- interstate commerce; that there is no scientific method of distinguishing
. Squalene present in olive oil; that prior to the aforementioned interstate
shipments, government chemists had added anthranili¢ acid, a coal tar inter-
-mediate, ‘as a tracer or marker, to a’ supply’ of ‘squalene which -had been

~ “-extracted from shark liver oil at the plant of Distillation Products, Inc., at
- -Rochester, New York; that anthranilic acid is not a natural ccomponent- of
'squalene orolive, peanut of other vegetable oll; that ‘the squaléne to which

ot
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*“anthranilic acid had been added, as aforesaid, was thereafter shipped to (
- geveral ‘addresses in Brooklyn, New York, where the plant of the defendant -
Antonio Corrao Corporation is located. (There was no testimony, however, that
" any of such squalene was shipped to said defendant Corporation.) ~ That gov-
“erninent chemists analyzed samples taken from the oils shipped in interstate
commerce, as aforesaid, and found, as they testified, ‘that they contained
anthranilic acid, which, as hereinabove stated, is not a natural component of
olive oil, peanut oil or squalene. That the cans in which said oil was shipped
- in interstate commerce bore labels containing, among other things, the state-
ment “80% choice peanut oil and 20% pure olive oil”; that the government
- chemists found, after tests and analyses, that the said cans were misbranded
in that the contents thereof contained less than 20% of olive oil. ’
‘The defendants’ witnesses categorically denied that the said oils shipped in
interstate commerce were in any manner adulterated or misbranded. Experts,
“called in behalf of the defendants, testified that they had made analyses of
samples of the said oil and found no anthranilic acid or other adulterant
present therein. At least one of them testified further that the blend of oil
contained no artificial flavor. At the conclusion of the trial of the case,
counsel for the defendants Louis Memmoli and Loumen Drug Company moved
in behalf of his clients for the dismissal of the indictment as against them on*
the ground that the government had failed to establish beyond a reasonable
doubt their guilt of the crimes charged in the jindictment. The motion was
granted. » : . : : o
‘The government has failed to establish beyond a reasonable doubt that
the defendant Paul Corrao authorized or directed the alleged adulteration
and/or misbranding of the oils, or controlled the blending operation, or was
otherwise responsible for the acts which are the subject matter of the indict-
‘ment. Consequently, the indictment and each and every count thereof, is
dismissed as against the defendant Paul Corrao. =~ = _
‘Respecting the defendants Antonio Corrao and Antonio Corrao Corporation:
I am called upon to resolve a sharp conflict in the testimony of the government -7
~ and defense experts with respect to the alleged misbranding and adulteration.
' ‘As to the charge of misbranding, the government testimony consisted
“largely, if not entirely, of the results of taste or flavor test. It was neither
" effective nor adequate.. Two government witnesses stated they had tasted
samples of the oil in question and detected an artificial flavor which they did
not identify., The evidence in the case indicates that squalene ig colorless,
odorless and tasteless, and there was no evidence that the alleged artificial
. ‘flavor was that of anthranilic acid, if, indeed, it has a flavor. In addition,
there was a great variance in the testimony of the government’s expert wit-
nesses as to the extent of the alleged deficiency in olive oil.
‘The witness Damasiewicz, using the taste test, estimated that there was 5
‘to 10% of olive oil in the blend, whereas Dr. Fitelson, after a similar test,
estimated the olive oil content to be between 2 and 3%. I do not question
_their expertness, but I do have serious doubts as to the efficacy of a test which
" could produce such a wide difference and range of expert opinion, particularly
so when the testimony reveals that part of the olive oil used in the blend
was refined olive oil, which is tasteless. I.do not ‘believe such. proof is of
. the standard required to support a conviction of the charge of misbranding,
and hence, counts 2, 4, 6, 8 10, 12, 14, and 16 of the indictment are dis-
. missed * * ¥.-.. o o C
. ‘As hereinbefore:stated, the government eharges that at the time of the in-
 troduction and delivery in interstate commerce of the aforementioned blended
oils, the same was adulterated in that (1) a valuable constituent, to wit: olive
oil had been in whole or in part omitted therefrom, and (2) .artificial flavor
- and squalene had been added thereto and mixed and packed therewith so as
~to make said food appear better and of greater value. o SR
_ “The government :contends, inter alia, that by proving tbat squalene was
“added to the blended oils referred to in the indictment 4t inferentially estab-
--lishes that olive oil was in whole or in part omitted therefrom. . - -
~ “The natural squalene content: of olive oil varies with:the “geographijeal
source of the oil and the climatic and other cenditions: under which. it is
produced. There was no evidence -to indicate the squalene content. of the (\

—

said blended oil prior to the alleged:adulteration. Hence, the government has

ailed to establish that the same was adulterated “in that olive oil, a valuable



16701-16750] . NOTICES OF JUDGMENT 833

constituent, had been in .whole or in part omitted therefrom”- as alleged in
counts 1, 3, 5 7,9,11,13, and 15 of the indictment.

‘However, the testlmony of the government witnesses, partlcularly Dr
Fitelson, and the tests made in the courtroom during the trial convince me
beyond a reasonable doubt that the defendants Antonio Corrao and Antonio
Corrao Corporation adulterated the blended oils referred to in the indictment
by adding squalene thereto and mixing it therewith in order to make the
same appear to be better and of greater value.

‘Accordingly, I find the said defendants Antonio Corrao and Antonio Corrao

- Corporation guilty of counts 1, 3, 5, 7, 9, 11, 13, and 15 of the indictment.’
©  “From judgments sentencing the defendants Antonio Corrao .and Antomo

" Corrao Corporation, they appeal.

o “To the facts stated in the trial judge’s opmlon, the followmg should be
- added: Olive oil is more expensive, and is regarded by consumers as more
'desn'able, than vegetable oils. To cheat consumers, some blenders sold blends
of olive and peanut oil (or of other vegetable oils) containing a smaller per-.

centage of olive oil than that stated on the labels. Until 1943, the enforémg
officials had been unable to detect the amount of olive oil in such a blend.
In 1943, there developed the squalene test deS1gned to enable the officials to
do so; this test depends upon the fact that olive oil has a relatively large
’quantity of natural squalene. However, if a blender adds a sufficient amount:
of squalene obtained from shark-liver oil, the officials using the squalene test
will be deceived as to the percentage of olive oil in the blend unless they ,
- diseover the fact of the addition of such an amount of shark-liver squalene.
%1, The judge acquitted defendants of the m1sbrand1ng charges, ‘including
 a charge that ‘the label was false and misleading in representing that the

’ blend contained 20% of olive oil. The defendants were also charged with

adulteration (a) dnder 21 U. 8. C. A. 342 (b) (1), in that olive oil had been
in whole or part o&ntted and (b) under 21 U. S. C. A. 342 (b) (4) in that they
added squalene ‘sd as to * * * make said food appear to be better or of
greater value than it is, viz. an article containing more olive oil than present
in said food.” The judge acquitted them of the charge under §342 (b) (1).

‘He held them guilty of the charge under § 342 (b) (4). He found that they
had added some squalene, and we shall assume that this ﬁndmg was correct

“2, The form of adulteration prohibited by §342 (b) (4) is so- called ‘eco-
nomic adulteration,’ i. e., that which adversely affects the consumer’s pocket—
book through the creation of a false appearance, enabhng the seller to palm
off on the consumer an inferior product as one of superior quahty The addi-
tion of shark liver squalene cannot create such a false appearance to the
consumer, since the squalene cannot be seen, tasted. or smelt by the consumer,
and so cannot cause the blend to appear to the consumer 't0 be ‘better or of
greater value than it is.’ There was, therefore, no d1rect deceptlon of the
consumer, ' S

- “3. However, we shall assume, aerguendo, that § 342 (b) (4) covers indirect
deception, i. e., the addition of an ingredient which creates a false appearance
to the enforcing officers, leading them to believe that the. product is. ‘better
or of greater value than it is,” in such a manner that the .consumer, by losing

~ the protectwe services of the officials, suffers an economie disadvantage. -

- *“QOn that assumption, there would have been a Vlolatmn here, if the squalene :
‘added by defendants made the blend seem to the oﬁ‘icers, when they used. the

ordinary squalene test, to contain 20% of ol1ve o11 although actually 1t eon-

1See Fedeml Secu/mty Admmtstmtor V. Quaker Oa.tsl 318 U, ‘
v. Two Bags, ete., 147 B, (24) 123 (C A 6)..

218 230 UMted Stmtes
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tained less; for then, by the defenedants’ act, the consumer, to his economic
harm, would have lost the officers’ protective services; But here no violation
"~ of that kind was proved, for the judge found that the wovernment falled to
prove that the olive oil content was less than 20%.
“It is suggested, however, that indirect deception, in violation of the statute,
- occurred if the added squalene, on an ordinary squalene test, led the officers
to believe that the blend contained a larger percentage of olive oil than it did '
contam, even if the actual percentage was 20%, i. e., the percentage represented
to the consumer. It may be urged that such a construction of the statute is
" untenable because, unless there is less olive oil than that stated on the label,
the consumer, who knows nothing of the squalene content, cannot be dis-
advantaged economically since he receives what he thought he was buying.
But we need not decide whether the suggested construetion of the" '_st_atube
. is correct, because, even if it is, no statutory violation was proved. Xor. the
judge expressly found: ‘The natural squalene content of olive oil varies with
the geographical source of the oil and the climatic and other conditions under
which it is produced. There was no evidence to indicate the squalene content
of the said blended oil prior to the alleged adulteration.” As there was no
ev1dence of the squalene content of the blend before the shark-liver squalene
was added, there was no evidence of the amount that defendants added and
therefore no evidence that the added amount was sufficient to create an appear-
ance which would deceive the officials. For, according to the judge’s finding,
" the correlation between (a) the quantity of natural squalene' and - (b) the
quantity of olive oil is not so exact that the addition of any amount, howeyer
small, of shark liver squalene will necessarily make it appear, on a squalene
test, that the percentage of olive oil in a blend is greater than it actually is.
“4. True, the judge found that defendants had added squalene ‘in order to
make [the product] appear to be of better and greater value.’ This means that
they acted with the purpose or intention of doing that which the statute
forbids.> But, for the reasons stated above, there was no proof that defendants
had done any act violating the statute. Under. § 333 (a), the forbidden act is
 a misdemeanor, even in the absence of any improper intent.* Under § 333 (b),
the forbidden act, plus an 1ntent to defraud or mislead,’ is a felony. Under
neither of those sub-sections is there a crime if the defendant does not do the
forbidden act, although he has an intent to violate. To illustrate: It hasbeen
held to be a violation of the statute for a seller of white poppy seeds to add
coloring-matter that makes them blue, when naturally blue seeds feteh a higher
price from consumers;* It could not be a violation if a seller, fully intending
to render white seeds blue, added matter which actually left the appearance
of the seeds wholly white. e
“5. It may be true, that, since the defendants, by adding some squalene,
‘prevented the officials from learning what the original squalene content had
~ been, they thereby frustrated the officials’ efforts to find out whether or not

2In the colloquy in connection with the motlon to set aside the verdmt the judge
said: “I. decided, however, that squalene was added. * * * Adding 4 foreign
substance, such as squalene, for the purpose of making it appear to bé a bétter product
and of greater. value I found them guilty on * * . * Sometimes ciréumstances,
inferences, spell out intent, and I could not understand how anybody could add squalene
unless I believed that they did it intentionally to make the product look better a,nd
- defraud the consuming public.” 3
3U. 8. v. Dotterweich, 320 U. S. 277, 280; U. 8. v. Kaadt, 171 F. (2d) 60
Triangle Candy Co.,'v. U. 8. 144 F.-(2d) 195 (C. A. 9) LT T T,
+U. 8. v. Two Bags, etc., 147 F. (2d) 123 (C. A.'8). TR R e e
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the added squalene made the blend appear ‘better or of greater value than it

is.” Perhaps such conduct should be punishable. But we think the statute,

as it now reads, does not prohibit it. ' '
“Reversed.”

CHA,SE, Circuit Judge ( dissenting) :, “The appellants were charged in count
one with adulterating the blended oil (1) by omitting olive oil, which was a
.valuable constituent, in whole or in part; and (2) by adding squalene ‘so as
fo make said food appear to be better and of greater value, viz., an article
containing more olive oil than present in said food.’ :

~ “They were charged in count two with misbranding f01f the same reasons,
" i.e., (1) omitting olive oil and (2) adding squalene.

“The blend was branded as one containing 809 peanut oil and 20% olive
oil. The only reliable proof of the percentage of olive oil in it was the proof
of the amount of squalene. Squalene is found in olive oil in varying per-

~centages depending upon the conditions under which the olives from which
it is made are grown. So if a blended oil, when tested, is found to have at
least -as much squalene as any olive oil content of 20% would give it, there
may be at least 20% of olive oil in it. But the greater the percentage of
.squalene the greater the percentage of olive oil apparently, and so the better
‘the blend appears to be for, absent adulteration, the percentage of squalens
varies directly with the olive oil content. '
- “This blend when tested did show that much squalene and so the trial
judge did not find any misbranding. We cannot, of course, disturb that find-
ing. But it was made in the face of the fact that the same judge also
~found on adequate evidence that shark liver squalene had been added to the
blend. - This addition of squalene cértainly required extra effort to say nothing
of extra -expense in making up the blend and that the addition was made to
cover up an actual deficiency in olive oil, the more costly ingredient in the
- blend, was an inference plainly to be drawn from the known facts. Had the
~ blend contained 20% of olive oil there would have been no advantage to be
gained by adding squalene for there was no reason to spend money, time and
effort to. make it appear to be better than it was labeled. -And when it was
proved and found that shark liver squalene was put into. the olive and peanut
_.0il blend it was also proved, and it should have been found, that there was
less olive oil in the blend than 20%. : \ -
., “However, my present concern is not primarily with an error which we
cannot reach on appeal but with trying to prevent that error from being more
far reaching than it should be. As to the charge of misbranding, the acquittal
' must stand. But this failure to draw the proper inference of fact as to a
' deﬁcien_cy in olive oil affected the first count charging adulteration only in part
in that adulteration by the omission of olive oil was not found. Just as in
-respect to the misbranding charged in the second count, what seems to have
been the only fair inference was not drawn to establish adulteration by the
~ omission of olive oil. _
- “Nevertheless, when the judge came to deal with adulteration by the addi-
- tion of shark liver squalene, he did find that it was added to the blend ‘in
order to make the same appear to be better and of greater value’ He was
not so handicapped as he had been before as to drawing permissible inferences
- from proved facts and in this respect gave effect to the inference that the
shark liver squalene was added to make the blend appear to contain more
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olivé oil than it actually did contain. The added squalene deceived the en-
_forcement officials as to the actual olive oil content and brought such adultera-
tion squarely within the scope of the statute. '
“1 would affirm the judgment.”

16739. Alleged misbranding of oil. U. S. v. Antonio Corrao. Plea of not guilty.

: Tried to a jury; verdict of guilty. Jury verdict set aside and new trial
‘ordered; defendant retried by court and acquitted. (F. D. C. No.
-14255. Sample Nos. 50970-F, 57263-F -to 57265-F, incl, T 61137F,
‘76117-F, 76119-F, 76482-F, 76483-F, 77830-F.)

[NFORMATION FIiEp: June 2, 1945, against Antonio Corrao, Brooklyn, N. Y.

ATIEGED SHIPMENT: Between the approximate dates of August 4, 1943, and

 February 7, 1944, from the State of New York-into the States of Pennsylvania,
‘New Jersey, and Connecticut. . ' , '

LABEL, IN PART: ‘,"Figlia Mia Brand * * * Composed of 80% Cottonseed &

- Peanut Oils 209 Pure Olive Oil Packed By Universal-Salad Oil Co. Brook-
lyn, N. Y.” or “La Sposa Brand * * * Composed of 80% Cottonseed &
Peanut Oils 209% Imported Olive Oil * * * Packed By Universal Salad
Oil Co. Brooklyn, N. Y. .

NATURE oF CHARGE: Misbranding, Section 403 (a), the label statements “Com-
posed of 809 Cottonseed & Peanut Oils 209 Pure [or “Imported”] Olive Oil”
were false and misleading since the product was composed essentially of
cottonseed oil and contained very little olive oil, and four lots, in addition,
contained little or no peanut oil; and (portion of product), Section 403 (f),

. certain information required by the law to appear on the label did not appear

. in such terms as to render it likely to be read and understood by the ordinary
individual under customary conditions of purchase and use since the label on
the cans bore representations in a foreign language, Italian, and the common
or usual name of each ingredient did not appear on the label in Italian.

DIsPOSITION : A plea of not guilty having been entered, the defendant filed a
‘motion for a bill of particulars on August 10, 1945, which motion was granted.
In April 1946, the case came on for trial before the jury. At the conclusion of
' the trial, the defendant’s attorney filed a motion to dismiss, which motion the
.court reserved decision on. The case was sent to the jury, which found the
‘defendant guilty.. Defendant then filed a motion to set aside the verdict as
contrary to the weight of evidence, and on August 15, 1946, the court handed
down the following memorandum opinion setting aside the jury verdict and

“ ordering a new trial: ' : -

ABRUzzO, District Judge: “There was a motion made at the end of the case
" after the jury had returned a verdict of conviction, and I reserved decision
~on that motion. ~ I wish at this time to set forth the reasons for the action
" which I am about to take.. Under the pleas of not guilty the defendant was
convicted on counts 2, 4, 6, 8, 10, 12, 15, 17, and 20. Under these counts the
" proof showed that the cans of olive oil had the following words on them:
20% olive oil, 80% cottonseed and peanut oil. There were other counts wherein
the charge was that the oil was adulterated, but I dismissed all of those counts, .
as they seemed to be a duplication of the counts charging nisbranding. There
. were other misbranding counts which I dismissed because there were not con-
‘tained on the can the words, 20% olive oil and 80% cottonseed and peanut oil.’
“Tests were made of the cans of olive oil which were intercepted by the
Government in interstate commerce, and these tests were the subject of the .
testimony before the jury upon which the conviction was based. The olive
oil that went in these cans which I have seen was tested by the Government
and they depended in their tests on breaking down the contents of the olive
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